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Go Forward

In 2014, the collective 21 First Nations of the Robinson Huron Treaty area,
filed their Statement of Claim in court to commence litigation (the Restoule
case) with the governments of Ontario and Canada for failing to fulfill the
Treaty annuity augmentation promise in the Robinson Huron Treaty of
1850. The claim was brought as a representative action with six (6) named
representative plaintiffs. The Robinson Huron Treaty Litigation Fund (RHTLF)
was created in 2010 to manage that litigation.

At the trial level, Justice Hennessy held that there was a mandatory and
reviewable obligation on the Crown to pay a fair share of resource revenue
based on the revenues generated and the expenses incurred to pay the costs
of accessing the resources for development purposes.

The Ontario Court of Appeal agreed with the finding that there was a

mandatory reviewable obligation but rejected the that it had to be a fair share.

The Supreme Court of Canada decided that:

the proper interpretation of the Augmentation Clause is that it obliges the
Crown to pay a single annuity to the Anishinaabe “Chiefs and their Tribes.”
There is a mandatory obligation to increase the annuity up to $4 when the
economic circumstances warrant, as was done in 1875. This increased annuity
is a “soft cap” beyond which further increases are discretionary. If the economic
conditions are such that the Crown can increase the annuity beyond $4 per
person without incurring a loss, the Crown must exercise its discretion to
determine whether to do so and, if so, by how much. This exercise of discretion
is not unfettered; it is justiciable and reviewable by the courts. The Crown must
exercise its discretion, including as to how often it turns its mind to increasing
the annuity, diligently, honourably, liberally, and justly, while engaging in an
ongoing relationship with the Anishinaabe based on the values of respect,
responsibility, reciprocity and renewal.
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This means the Supreme Court of Canada, in the Restoule decision, called
the failure of the Crown to augment the Treaty for well over a century, a
“longstanding and egregious” breach, which “severely undermined both the
spirit and substance of the Robinson Treaties” and;

- that“Ontario and Canada must act now to respect their treaty promises
to the Anishinaabe, and to help restore the honour of the Crown and the
nation-to-nation alliance that the treaties represent”;

- that“Itis time for the parties to return to the council fire and rekindle the
perpetual relationship that the Robinson Treaties envision. Nothing less
will demonstrate the Crown’s commitment to reconciliation”;

- that the annuities promised in the Robinson Huron Treaty were collective
rights payable to the Chiefs and their tribes;

- there was a mandatory obligation to increase the annuity, and the Crown
must exercise its discretion to do so by determining when and by how
much;

« the Crown discretion to increase the annuity is reviewable by a court to
ensure compliance with the honour of the Crown.

In the $10 billion RHT Settlement Agreement for Past Compensation,
(anada, Ontario and the RHT Anishinaabek also committed to negotiating
the implementation of the augmentation promise going forward. Currently,
the Crown still only pays $4.00 per person per year, which has been the case
since 1875.

The ‘Go Forward' discussion process to determine the augmentation
arrangement for the future is underway. There is no specific timeframe for
the completion of the new annuities’augmentation arrangement.
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